

rule 413 of the Federal Rules of Evidence, adopted in 1994


In 1995, the Legislature in California enacted section 1108 to expand the admissibility of disposition or propensity evidence in sex offense cases. 


United States v. Vavlitis, 9 F.3d 206, 212 (1st Cir. 1993);
The First Circuit has repeatedly stated that "[r]easonable doubt is a fundamental concept that does not easily lend itself to refinement or definition."

(1st Cir. 1993); see also United States v. Campbell, 874 F.2d 838, 843 (1st Cir. 1989).

It is a cardinal principle of our system of justice that every person accused of a crime is presumed to be innocent unless and until his or her guilt is established beyond a reasonable doubt. The presumption is not a mere formality. It is a matter of the most important substance.

"Perhaps some would say that [defendant]' s innocence is a mere technicality, but that would miss the point. In a society devoted to the rule of law, the difference between violating or not violating a criminal statute cannot be slnugged aside as a minor detail."
(Dretke v. Haley (2004) 541 U.S. 386, 399-400.) (dis. opn. of Kennedy, J.).)

HOW ESTABLISHED

United States v. DeLuca, 137 F.3d 24, 37 (1st Cir. 1998); United States v. Andujar, 49 F.3d 16, 24 (1st Cir. 1995). A "guilt and non-guilt" comparison is "less troublesome," but still "could risk undercutting the government's burden by suggesting that the defendant is guilty if they do not think he is not guilty." United States v. Ranney, Nos. 01-1912, 01-2531, 01-1913, 2002 WL 1751379, at *5 (1st Cir. Aug. 1, 2002).

Thus, in a sex case where the defense is trying to prove a negative (i.e. the defendant did not
commit the act), the trial court should not use section 352 to exclude defense evidence.
(Kessler v. Gray (1978) 77 Cal.App.3d 284, 292 ["[w]here the evidence relates to a critical
issue, directly suppmts an inference relevant to that issue, and other evidence does not as
directly support the same inference, the testimony must be received over a section 352 objection absent highly unusual circumstances."].)

A reasonable doubt may arise not only from the evidence produced but also from a lack of evidence. Reasonable doubt exists when, after weighing and considering all the evidence, using reason and common sense, jurors cannot say that they have a settled conviction of the truth of the charge.
